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ORDER

PER GAGAN GOYAL, A.M:

This appeal by assessee is directed against the order of National
Faceless Appeal Centre (for short ‘NFAC’) dated 12.11.2022 u/s. 143(3) of the
Income Tax Act, 1961 (for short ‘the Act’) for A.Y. 2020-21. The Revenue has
raised the following grounds of appeal:
“1. "Whether on facts of the case, the assessee has satisfied the condition (1) in
para 3 of CBDT Circular no.6 of 2022?"

2. Whether the assessee is eligible as per law to avail the benefit of taxation u/s.
115BAA of the Act in view of the fact that the return of income has not been filed
us. 139(1) of the Act rather it has been filed u/s 139(4) of the Act?"

"3. Whether on facts of the case and in law Ld.CIT(A) is justified to condone the
delay in filingof ROI and direct the AO to grant benefits of section 11SBAA of the
Act in disregard of theCBDT Circular no. 6 of 2022?"
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4. "The appellant prays that the order of the CIT(A) on the above ground be set

aside and that of the ACIT-1(1)(1), Mumbai be restored."

5."The appellant craves leave to amend or alter any grounds or add a new ground
which maynecessary."

Assessee raised following grounds:

“1. On the facts and in the circumstances of the case and in law, the Learned
Income Tax Officer while passing order u/s 143(1) erred in not giving effect to
provisions of Taxation and Other Laws (Relaxations and Amendments of Certain
Provisions) Act 2020 with respect to relaxations given to mitigate the hardships
caused during the Covid pandemic period, whereit has extended the due date to
file Form 101C upto 31 03 2021.

2. On the facts and in the circumstances of the case and in law, the Learned
Income Tax Officer while passing order u/s 143(1) erred in not treating this lapse
of filing delayed Form 10IC as technical lapse and not condone the delay treating
it as technical lapse when the substantive law confers a benefit to Assessee.

3. On the facts and in the circumstances of the case and in law, the Learned
Income Tax Officerwhile passing order w's 143(1) erred in levying higher rate of
taxes @30% which is higherthan the normal applicable rate of 25% applicable to
assesses whose turnover is less than 400 crore.

4. The respondent craves, leave to add or amend or alter all or any of the ground
of appeal.”

The appeal for A.Y. 2020-21 filed by the revenue on 23-01-2023 against the order
passed by the Ld. CIT(A) u/s. 250 which was communicated on 22.11.2022. In this
case last date of filing the appeal was 11-01-2023. Resultantly there is a delay of
13 days. This fact of delay revenue had accepted in form no. 36 also vide column
11 along with the application to condone the delay. The delay was caused
because of not receiving authorisation memo in time and some technical glitches
in ITBA system in filing the appeal in time. Looking at the situation above which is
beyond the control of the AO, we found it to be a reasonable cause and condone
the delay of 13 days and admit the appeal for hearing on merits.
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. Brief facts of the case are that the assessee filed its return of income for A.Y
2020-21 on 23-03-2021 declaring total income of Rs 18,78,26,580/- after
filing form 10IC (Exercising Option to pay Tax at lower rate as per provision
of Section 115BBA for the A.Y). The return was processed u/s. 143(1) on 24-
12-2022 without allowing the benefit of form 10IC and determined tax
payable @30% (as against concessional rate of 22%). Against the order
passed u/s 143(1) assessee filed an appeal before Ld. CIT (A) on 21-01-2022.

. Ld.CIT (A) delivered the order on 12-11-2022 and directed the AO to
condone the delay in filing the form 10IC. (The extended due date for filing
the original return and form 10IC was 15-02-2021. Hence, there is a delay
of 36 days in filing the form 10IC). Ld.CIT (A) had passed the order
specifically taking cognizance of essence of Circular No. 6/2022 dated
17.03.2022 to help the assessee in genuine hardship to the domestic
companies in exercising the option u/s. 115BBA.

. In between the abovementioned developments, assessee’s case was
selected for scrutiny u/s 143(3). For which order was passed on 19-02-2022
in which the assessing officer allowed the benefit of Section 115BBA while
computing the tax.

. Aggrieved with the order of Ld.CIT (A) dated 12.11.2022 revenue is in
appeal before us, and assessee also filed cross-objection (C.0) against the
appeal of department.

. We have gone through the order u/s. 143(1), order u/s. 250, order and
computation sheet u/s. 143(3), submission of the assessee, circular, paper-
book and the case law relied upon by the assessee.
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6. In cognizance of the documents /orders mentioned above we found that
the grievance of the assessee by virtue of intimation issued u/s. 143(1)
(against which assessee approached Ld.CIT (A)) was taken care of while
framing assessment order u/s. 143(3) r.w.s. 144B of the Act. It is observed
that departmental appeal is against the order of Ld.CIT (A) u/s. 250 dated
12-11-2022. Whereas, AO himself accepted the preposition of tax offered
by the assessee in its ITR vide order dated 19-02-2022. So in the given
matrix of facts, we found neither revenue nor assessee has any grievance
which we can adjudicate. It is further observed that in the given set of facts
when AO himself accepted the preposition of tax offered by assessee, the
appeal filed before us against the order if Ld.CIT (A) is a futile exercise. In
the result appeal of the department and CO of the assessee against the
appeal are dismissed as infructuous.

7. In the result both appeal and CO are dismissed.

Order pronounced in the open court on 15% day of May, 2023.

Sd/- Sd/-
(KULDIP SINGH) (GAGAN GOYAL)
JUDICIAL MEMBER ACCOUNTANT MEMBER
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